of  Che witnesses  for that of the trial  judge.    Because the determinations
of  protected  activity .and  discriminatory motive are pure questions of  fact
the Commission may not have authority to substitute  its evaluation of the
evidence  for that  of the  trial judge.     46/ Pullman-Standard v.   Swint,

U.S.  _______;   50 L.  W.   4425,   4429   (1982),   In view of the uncertainty in this

area of the  law,   however,   I deem it  judicious  to  set  forth my  findings on
this  issue also.  47/

46/Under the  substantial evidence standard,   which I understand governs
the  Commission's  review of the  trial  judge's   factual findings,  the reviewing
body may not  "displace the  [trier of fact's]   choice between two fairly
conflicting views,   even  though the  [reviewing body]  would have justifiably
made  a different  choice had the matter been before it  de novo_*"    Universal
Camera Corp.  v.   NLRB,   340 U.S.  474,  488  (1950).     Findings of  fact may only
be overturned if a reviewing authority "cannot conscientiously find that
the  evidence  supporting  the decision is  substantial,  when viewed in the
light   that  the record  in its  entirety furnishes." Id.     As the Court has
recently noted,  under  the  substantial evidence test,   the reviewing authority
may  not  "weigh the  evidence"  but may only determine whether on the record
considered  as a whole the evidence is sufficient   to   support  the trial
tribunal's  findings and conclusions. * Steadman v.  SEC, 450 U.S. 91,   99,
and  n.   20  (1981).     Where Congress has'prescribed a standard of administra-
tive or  judicial  review,   the Commission and  the courts must,   of course,
abide by it.    JCd.  94-95.

47/     Under  Section  7(c)   of the APA,  the  trial  judge  resolves  contested
issues of fact by the preponderance of the evidence rule.    Under section
113(d)   of the Mine  Safety Law,  the Commission reviews the trial judge's
findings  under the   substantial evidence rule.     Secretary v. Kenny
Richardson,   3 FMSHRC 8,   12,  n.   7   (1981).    Consequently,  it would appear
that  a trial  judge's  findings,  especially those on credibility,  are  to
be  accorded  greater weight under the Mine Safety Law than under the APA.
Under the latter,  the agency is not required  to accept the trial judge s
findings because  the agency on appeal determines  the matter ^e novo.     The
language and  legislative history of the Mine  Safety Law make clear that
Congress  intended  the  trial  tribunal be accorded greater freedom to  find
facts  including those based on impressions of credibility gleaned from
demeanor,   to  the end  that  findings reflect either belief or disbelief of
any particular testimony.     I understand  that   to mean that in reviewing,
as   it  does,   a dead  record,  the Commission must accord  considerable deference
to   the "lost demeanor"  evidence that was available only to the trial  judge.
Labor Board v.  Walton Mfg.  Co.,  369 U.S.  404   (1962);   Alford v.   Am- Bridge
Division,   642 F;.2d  807,   809   (5th Cir.  1981);   Dir. Wkrs' Comp.,  Etc, v.
Bethelem Steel Corp.,   620 F.2d 60,  63-64  (5th Clr.   1980);  Atlantic & Gulf
Stevedores v. Director,  Etc.,  542 F.2d 602 (3rd Cir.  1976).ufficient to demonstrate that the cited violation was "significant and
